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In accordance with the provisions of Article 5(1) of the Indirect Clearing RTS,1, this Direct Client
Disclosure Statement is being made available to our clients that may be entitled to the protections of the
Indirect Clearing RTS.

Barclays Capital Inc.
Indirect Clearing
Introduction
Throughout this docum ent references to “we“, “our” ,“Barclays” and “us” are references to Barclays Capital Inc. which
provides indirect clearing s ervices (the Direct Client). Refer ences to “you” and “your” are refer ences to the client of the
Direct Client (the Indirect Client).

What is the purpose of this document?
We are providing this Direct Client Disclosure Statement (Statement) to you becaus e you have elected to ent er into
derivatives transactions that may be cleared by a clearing organization that is authorized as a central count erparty in
accordance with EMIR (CCP).
To enable us to compl y with our obligations as a Direct Client under the Indirect Clearing RTS, which require that, where
we are providing indir ect clearing s ervices to you that involve us clearing derivatives through a clearing member on a
CCP, we must:
•

offer you a choice of a basic omnibus indirect client account or a gross omnibus indirect client account (as
described in further detail in Annex I);

•

publicly disclose the levels of prot ection and costs associated with different levels of segr egation;

•

publicly disclose the general terms and conditions under which w e provide ser vices to you (as des cribed in further
detail in Annex II ); and

•

describe the main legal implications of differ ent levels of segregation

We have enter ed into a relationship with Barclays Bank PLC as clearing member of one or more CCPs located in the
European Union (EU) that are authorized by EMIR and which may also be registered with the Commodity Futures
Trading Commission (CFTC) as a derivatives clearing organization (DCO) in order to provide clearing s ervices in
connection with certain derivatives to US persons. 2 Because w e are register ed with the CFTC as a futures commission
merchant (FCM), we must comply with the provisions of the US Commodity Exchange Act (CEA) and the CFTC’s rules
governing the protection of custom er assets and positions, as well as EMIR, MiFIR 3 and the Indirect Clearing RTS. Where
we provide clearing ser vices in res pect of non-US equity options, we are also registered with the Securities and
Exchange Commission (SEC) as a broker-dealer (BD) and we must comply with the provisions of the US Securities
Exchange Act of 1934, as amended (Exchange Act) and the SEC’s rules governing the prot ection of customer assets
and positions in respect of such s ervices (the Exchange Act and SEC’s rules together with the CEA and the CFTC’s rules,
the US Customer Protection Regime).
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Article 30 of MiFIR and the Indirect Clearing RTS set out specific compliance r equirem ents for entities that participate in
indirect clearing arrangem ents in connection with exchange-traded derivatives (ETDs). 4 In particular, Article 30(1) of
MiFIR requires that indirect clearing arrangements should not incr ease counterparty risk and ensur e prot ections that are
of “equivalent effect” to that provided for under EMIR. The term “indirect cl earing arrangement” refers to a set of
relationships – also called a “chain” – where at least two intermediaries are interposed between an end-client and the
relevant CCP. The most basic indirect clearing chain ther efore involves the following four entities: the CCP; a clearing
member of the CCP; a direct client, i.e., the client of the clearing member that is itself an intermediary; and an indirect
client, i.e., the client of the direct client. Longer chains are permitted in certain circumstances.
As a Direct Client, we may not be able to provide you with the forms of indirect client segr egated accounts that comply
with the Indirect Clearing RTS in certain circumstances. Specifically, we may determine, based on an assessm ent of the
relevant fa cts and circumstances, that we are able to facilitate the opening of a form of s egr egated accounts that
comply with the Indirect Clearing RTS at the clearing member level. Basic details regarding these forms of segregat ed
accounts are provided in Annex I. Please note that the forms of protection associated with these segregate d accounts
will not be available in the event of our insolvency, where the US Customer Protection Regime shall apply. You will
only receive the pr otections associated with these forms of account in the event of the clearing member’s insolvency.
This Statement describes at a high level the US Customer Pr otection Regime with respect to exchange-traded
derivatives. In respect of the treatment of margin and collateral at the CCP level, you should refer to the CCP disclos ures
that the CCPs are required to prepar e.

Organization of this Statement
This Statement is set out as follows:
•

Part II highlights certain significant differ ences between EMIR and the Indirect Clearing RTS, on the one hand, and
the US Custom er Protection Regime on the other

•

Part III describes the US Customer Prot ection Regime

•

Part IV summarizes the rights of a customer to transfer, or port, assets or positions in a business-as-usual context
and in the event we default in our obligations to a CCP

•

Part V considers fa ctors to consider in the event of the insolvency of a CCP or other third party

What you are required to do?
You are r equired to revi ew the information provided in this Statement and, as applicable, the separate clearing member
disclosure statement 5 and the disclosur e statement provided by the CCP through which you may clear ETDs. Where we
offer to facilitate the opening of segr egated accounts at the clearing member level that comply with the Indirect
Clearing RTS, you will also need to confirm to us your choice of indirect client accounts in accordance with
our instructions.

Important
Although this Statement will be helpful to you, this Statement does not constitute legal or any other form of advice and
must not be relied on as such. This Statement provides a high level analysis of several complex and/or new areas of law,
whose effect will vary depending on the s pecific facts of any particular case, some of which have not been tested in the
courts. It does not provide all the information you may need to make your decision on which account type or level of
segregation is suitable. It is your responsibility to review and conduct your ow n due diligence on the relevant rules, legal
docum entation and any ot her information provided to you on ea ch of our client account offerings and those of the
various clearing members and CCPs on which we clear derivatives for you. You may wish to appoint your own
professional advisors to assist you with this.
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WE WILL NOT IN ANY CIRCUMSTANCES BE LIABLE, WHETHER IN CONTR ACT, TOR T, BREACH OF STATUTORY DUTY
OR OTHERWISE FOR ANY LOSSES OR DAMAGES THAT M AY BE SUFFERED AS A RESULT OF USING THIS STATEMENT.
SUCH LOSSES OR DAMAGES INCLUDE (A) ANY LOSS OF PROFIT OR REVENUE, DAMAGE TO REPUTATION OR LOSS OF
ANY CONTRAC T OR OTHER BUSINESS OPPORTUNI TY OR GOODWILL, AND (B) ANY INDIRECT LOSS OR
CONSEQUE NTI AL LOSS. NO RESPONSIBILITY OR LIABILITY IS ACCEPTED FOR ANY DIFFERENCES OF INTERPRETATION
OF LEGISLATIVE PROVISIONS AND RELATED GUIDANCE ON WHICH IT IS BASED. THIS PARAGRAPH DOES NOT
EXTEND TO AN EXCLUSION OF LIABILITY FOR, OR REMEDY IN RESPECT OF, FRAUDULENT MISREPRESENTATION.
Please not e that this disclosure has been pr epared on the basis of US law except as otherwise stated. However, issues
under other laws may be relevant to your due diligence, including for example, the law governing the CCP rules or
related agreements; the law gover ning the clearing arrangem ent between the cl earing member and us; the law
governing our insolvency; the law of the jurisdiction of incor poration of the CCP and of the cl earing member; and the
law of the location of any assets.

Significant Differences Between EU Rules and the US Customer Protection Regime
As noted above, the primary focus of this Statement is the US Customer Prot ection Regime. Nonetheless, throughout
this Statement, we identify certain differ ences and similarities between the manner in which derivatives transactions
generally are cleared in the EU, including as required by EMIR and the Indirect Clearing RTS, and in which they are
cleared under the US C ustomer Prot ection Regime.
Before tur ning to a discussion of the US Custom er Protection Regime for exchange-traded fut ures and the separate US
Customer Prot ection Regime for equity options, we highlight the following key differ ences between EU rules and the US
Customer Prot ection Regime applicable to exchange-traded futures:
•

In the EU, cleared derivatives transactions are generally enter ed into using the “principal model.” That is, the
clearing member ent ers into two separate but related transactions: (i) a principal transaction with its client; and (ii)
an equal and opposite principal transaction with the CCP; and the direct client also enters into two separate but
related transactions: (i) a principal transaction with the clearing member; and (ii) an equal and opposite principal
transaction with its indirect client. Under the US Customer Pr otection Regime applicable to exchange-traded
futur es, transactions are enter ed into using the “agency model.” That is, the direct client FCM, as agent for its
customer, enters into one transaction with the clearing member. The direct client FCM does not enter into a
separate transaction with its customer

•

In the EU, customer ass ets may be transferr ed to a clearing member on either a title transfer basis or a security
interest basis. Under the US Customer Pr otection Regime applicable to excha nge-traded futur es regulatory regime,
customer assets may only be transferred on a security interest basis

•

Under the Indirect Clearing RTS, clearing members and direct clients must offer indirect clients a choice betw een a
basic omnibus indirect client account and a gross omnibus indirect client account (as des cribed in further detail in
Annex I). Under the US Custom er Protection Regime applicable to exchange-traded fut ures, direct client FCMs may
provide only US omnibus client segr egation to their indirect clients. The forms of omnibus client s egregation
permitted under the US Custom er Protection Regime applicable to exchange-traded fut ures differ in certain
respects from the forms of indirect client segr egation that comply with the Indirect Client RTS. The US Custom er
Protection R egime applicable to excha nge-traded futur es may not necessarily preclude a direct client FCM from
facilitating the opening of segr egated accounts at the clearing member level in accordance with the Indirect Client
RTS, provided that such clearing m ember is not also an FCM. However the protections associated with these
forms of segre gated accounts will only be given effect in the event of the default of the non-FCM
clearing member

•

Under EMIR and the Indirect Clearing RTS, affiliates are treated as customers and may be part of the same omnibus
client account as all other customers. Under the US C ustomer Prot ection Regime applicable to exchange-traded
futur es, the accounts of FCMs and their affiliates must be treated as proprietary accounts and may not be
commingled with custom er accounts. This reflects the CFTC’s view that accounts that are subject to common
control with the FCM may pose the same risk to customer funds as an FCM’s own accounts
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US Customer Protection Regime
A. Exchange-Traded Futures
We may receive assets from you to margin: (i) exchange-traded derivatives executed on a designated contract market
(DCM) register ed with the CFTC; 6 or (ii) exchange-traded derivatives executed on a regulated market. 7 We are required
to post assets with the clearing member as margin to support your open positions within the time prescribed by the
clearing member and/or CCP. 8
Under CFTC rules, custom er collateral received to margin exchange-traded derivatives execut ed on a DCM may not be
commingled with funds received to margin exchange-traded derivatives on a regulated market. 9 As discussed below
under Transfer , or porting, of customer assets and positions, the prohibition on commingling assures that customer
assets are better prot ected in the event of an FCM clearing member bankruptcy.
1.
US Derivatives Exchanges. The pr ovisions of the CEA that provide for the segr egation of custom er funds held
to margin, guarantee or secure futur es and options on futur es contracts traded on or subject to the rules of a US
derivatives exchange require an FCM to “treat and deal with all money, securities and property received by such [FCM]
to margin, guarantee or secure the trades or contracts of any custom er of such [FCM ] or accruing to such custom er as
a result of such trades, as belonging to such custom er.” 10 Exchange-traded derivatives custom er funds: (i) must be
separately account ed for and may not be commingled with our funds or be us ed to margin, guarantee, or secur e any
trades or contracts of any other custom er or person; and (ii) may be commingled in an omnibus account with a bank or
trust company or with the DCO that clears exchange-traded derivatives on our behalf.
In addition, FCMs are required to create and maintain books and records concerning: (i) the identity of their customers;
(ii) the positions held on behalf of each s uch custom er; and (iii) the collateral deposited by each cust omer to margin
such positions.
At the clearing member level, however, the direct client FCM is not required to provide the clearing mem ber with
information to identify the positions of, and the market value of the collateral posted by, each custom er, and the
clearing member is not required to create and maintain such books and records. Rather, the clearing member is entitled
to treat the omnibus account as a single customer.
As discuss ed below under Transfer, or porting, of customer assets and positions, because the clearing member is
entitled to treat the omnibus account as a single customer, a customer’s ability to transfer the customer’s positions and
related margin upon the default of a direct client FCM may be limited. Moreover, in the event a direct client FCM
defa ults in its obligations to a clearing member and there is a shortfall in the customer funds r equired to be held in the
customer om nibus account, the cl earing member may, but is not required to, liquidate all positions held in the omnibus
account and apply the pr oceeds ther eof to meet the FCM’s obligations to the clearing member with respect to the
customer om nibus account. 11
2.
Non-US Derivatives Exchanges. We have established a relationship with Barclays Bank PLC as clearing
member of particular CCP for the purpos e of clearing transactions executed on a non-US derivatives exchange. The CEA
does not specifically provide for the segr egation of custom er funds held to margin, guarantee or secure futur es and
options on futures contracts traded on or subj ect to the rules of a non-US derivatives exchange. Nonetheless, at the
FCM level, the CFTC’s rules establish a regulatory regime that is comparable to the provisions gover ning US exchangetraded derivatives custom er funds. Customer funds held for the purpos e of trading non-US exchange-traded derivatives:
(i) must be separately account ed for and may not be commingled with our funds or be us ed to margin, guarantee, or
secur e any trades or contracts of any other cust omer or person; and (ii) may be commingled in an omnibus account
with a bank or trust company or with the CCP that clears exchange-traded derivatives on our behalf. In addition, we are
required to maintain books and records concerning: (i) the identity of our custom ers; (ii) the positions held on behalf of
each such customer; and (iii) the collateral deposited by each custom er to margin such positions.
At the clearing member and CCP level, however, the rul es of the jurisdiction otherwise governing the treatment of
customer funds would ordinarily apply. Speci fically, in the case of an EMIR-authorized CCP and a non-FCM clearing
member, indirect client funds would ordinarily be held by the CCP and the clearing member in accor dance with the
Indirect Clearing RTS.
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3.
Excess Customer Funds. CFTC rules do not expressl y authorize a CCP to adopt (or prohibit a CCP from
adopting) rules permitting an FCM to maintain its excess customer funds with the cl earing member or the CCP. If a CCP
were to adopt such rules, the clearing member or the CCP would not be required to identify s uch funds to particular
customers within the customer omnibus account. In the event a direct client FCM defa ults in its obligations to the
clearing member and ther e is a shortfall in the custom er funds required to be held in the custom er omnibus account,
the clearing member may apply the excess custom er funds that it is holding to meet the FCM’s obligations to the
clearing member with respect to the custom er omnibus account.

B. Non-US Listed Equity Options
We may have established a relationship with a clearing member of a CCP for the pur pos e of cl earing transactions in
Non-US Listed Equity Options. The US Custom er Prot ection Regime for Non-US Listed Equity Options is set out in the
Exchange Act and SEC rules and is summarized below.
1.
Customer Protection Rule. Under the SEC’s customer prot ection rule, a BD is required to prom ptly obtain and
maintain physical possession and control of all “fully paid”12 securities and “excess margin securities” 13 carried for
customers, which may not be us ed by the BD and must be s egr egated a lien-free environm ent. In addition, a credit
balance in a customer’s account (i.e., the BD’s liabilities to customers) is consider ed a “fr ee cr edit balance” subj ect to
immediate cash payment to customers on demand. Any amount of such fr ee credit balances not used to finance
customer -related debits must be deposited in the Res erve Account des cribed below.
2.
Reserve Account. A BD is required to add a number of differ ent cr edits (e.g., cash balances in custom er
accounts and funds obtained through the use of custom er securities) as well as corresponding debits (e.g., monies
owed by custom ers from margin loans, securities borrowed-in by the BD to cover custom er short sales, and margin
posted to cover custom er clearing activities) across the BD’s entire set of customers. If aggr egate customer cr edits
exceed aggr egate customer debits, the BD must maintain cash or qualifying securities in the amount of the excess in a
special Reserve Account, which must be s egr egated from the BD’s other bank accounts. Although thes e calculations are
performed in the aggregate, a BD is required to prepar e and maintain current ledger accounts that itemise separately
each cas h and margin account of every customer as well as a stock record that refl ects the positions of ea ch customer.
3.
Hypothecation R ules. SEC rules prohibit a BD from commingling customer securities with its own proprietary
securities. They further require a BD to obtain each customer’s written cons ent in order to hypothecate securities under
circumstances that would permit the commingling of that custom er’s securities with those of the BD. In addition, the BD
must give written notice to a pledgee that, among other things, a security pledged is carried for the account of
its customer.

C. Indirect Clearing
If we facilitate clearing of derivatives at an EU CCP through Barclays Bank PLC (or, in respect of Non-US Listed Equity
Options, that is not a BD), then we may determine that we are able to open and maintain segregated accounts for you
at the clearing member level in a form that complies with the Indirect Clearing RTS. A basic des cription of the indirect
client account structur es under the Indirect Clearing RTS is provided in Annex I. Any such accounts may give you
additional protections in the event of the clearing member’s insolvency.
However, in the event of our insolvency, the mandatory liquidation provisions of: (i) the US Ba nkruptcy Code; (ii) the
CFTC’s rules (in respect of exchange-trade d futures); and/or (iii) the US Securities Investor Protection Act (SIPA) (in
respect of Non-US Listed Equity Options), described in section IV below will apply. In othe r words, in the event of
our i nsolvency, the positions in any accounts that we may open at the clearing member level that comply with the
Indirect Clearing RTS, and t he related assets, will be ported or liqui dated pursuant to the requirements of the US
Bankruptcy Code and the CFTC’s rules and/or SIPA rather tha n in accordance with the Indirect Clearing RTS.
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Transfer, or porting, of customer assets and positions
A. Transfers to another FCM in a business-as-usual context
The rights and obligations of FCMs and their customers with respect to the trans fer of custom er assets and positions to
another FCM in a business-as-us ual context are the same whether the customer is trading (i) exchange-traded
derivatives execut ed on a DCM, or (ii) exchange-traded derivatives execut ed on a regulated market. In particular, CFTC
rules prohibit us from transferring your assets and positions to another FCM without your cons ent.
In a business-as-usual cont ext, i.e., we are not in defa ult, you may request at any time that all or a portion of your assets
and positions be transferred to another FCM clearing member that has agreed to accept your account. National Futures
Association (NFA) Compliance Rule 2-27 provides that, within two business days after receiving a customer’s request to
transfer the custom er’s account, or within such further time as may be necessary in the exercise of due diligence, the
FCM clearing member carrying the account must confirm to the FCM clearing member receiving the account all
balances in the account and all open positions. Within three business days of the da y such confirmation is due, or within
such further time as may be necessary in the exercise of due diligence, the FCM clearing mem ber carr ying the account
must effect the transfer of the balances and positions to the receiving FCM clearing member.
NFA Compliance Rule 2-27 is applicable to all FCMs and each type of customer account.

B. Treatment of exchange-traded derivatives customer assets and positions when an FCM is placed
in bankruptcy
1.
In general. If an FCM is placed in bankruptcy, the FCM is liquidated in accordance with the commodity broker
liquidation provisions of the US Ba nkruptcy Code and the CFTC’s rules.
2.
Transfer of custom er assets and positions. Once a direct client FCM has filed for, or is otherwise placed in
bankruptcy, a clearing member may not transfer, or port, the positions and assets of non-defaulting customers to
another FCM except as directed by the trustee and confirmed by the Bankruptcy Court. In addition, the trustee in
bankruptcy, in coordination with the clearing member, will attempt to effect uate the transfer of all customer positions
together with the money, securities, or other property held to margin the commodity contracts.
In the event custom er accounts cannot be transferred, however, or only a partial transfer is accomplished, the trustee is
further instructed to liquidate all remaining open positions. The Bankruptcy Code r equires that losses arising in any
account class of a defaulting FCM must be shared ratably among the members of that account class. Ther efore, in the
event that losses in the custom er omnibus account are so great that the direct client FCM is unable to meet the shortfall
with its own assets and consequently defaults to the clearing member, a customer may be expos ed to losses of
other customers. 14
3.
Authority of the clearing member in the event of a shortfall in the exchange-tra ded derivatives customer
omnibus account. If, upon the bankruptcy of a direct client FCM, there is a shortfall in the exchange-traded derivatives
customer om nibus account caus ed by the default of one or more customers, CFTC rules permit, but do not requir e, the
clearing member to net and liquidate the positions held in the customer omnibus account and to us e the proceeds of
such liquidation to meet the defaulting direct client FCM’s obligations to the clearing member with respect to the
omnibus account. 15 The proceeds fr om the liquidation of the exchange-traded derivatives cust omer omnibus account
may not be us ed to meet any other obligations of the direct client FCM to the clearing member.
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C. Treatment of customer assets and positions when a BD is placed in bankruptcy
Upon the insolvency of a BD a bankruptcy trustee will be appointed, or the Securities Investor Pr otection Corporation
(SIPC) may file an application and complaint under SIPA, which will automatically halt any pending ba nkruptcy
proceeding and the BD will be liquidated pursuant to SIPA at the direction of a SIPA trust ee who is subject to oversight
by SIPC. A SIPA proceeding is conduct ed in accor dance with Chapter 7 of the US Bankrupt cy Code except to the ext ent
any such provisions are inconsistent with the provisions of SIPA. It is the SIPA trustee, rather than the cl earing member,
who has the authority to port the positions of such insolvent BD’s customers (including, as relevant here, indirect
clients). In particular, a SIPA trustee has the authority, subject to the prior approval of SIPC, to sell or otherwise transfer
to another member of SIPC, without consent of any customer, all or any part of the account of a customer of the
debtor. 16 In the context of a liquidation in bankruptcy, as oppos ed to under SIPA, the bankruptcy trustee is required to
promptly liquidate securities held by the bankruptcy estate except for securities register ed in a customer’s name and
that is not in a form transferable by deliver y on the date of the BD’s insolvency.
Wher e the trust ee is not able to effect or otherwise elects not to effect the trans fer of all customer positions, the trustee
distributes property to custom ers to satisfy their claims against the BD. “Customer propert y” is viewed as fungible under
SIPA and the US Bankruptcy Code and as such, all customers share ratably in the BD’s pool of such propert y accor ding
to the custom er’s net equity claim. 17 Generally, “customer property” is defined as cash, securities, or other pr opert y
received by or acquired from the s ecurities account of a customer that is being held by or for the account of the BD. For
example, shares held on behalf of a customer in street name and customer cas h constitute customer pr operty. If the
customer pr operty fund is insufficient to cover the customers’ claims, customers receive distributions from other
property of the estate on a pari passu basis with general creditors.

D. Rights and Obligations of CCPs and Clearing Members Under EMIR and the Indirect Clearing RTS
The clearing member disclosur e statement, refer enced above, describes in greater detail the rights and obligations of
clearing members, their clients and CCPs under EMIR and the Indirect Clearing RTS in the event of a clearing member
defa ult. Thes e rights and obligations differ in certain respects from the rights and obligations available under the US
Customer Prot ection Regime. We not e immediately below three significant differ ences.
1.
Wher e porting is available under EMIR and the Indirect Clearing RTS, it is generally required for the client of a
defa ulting clearing member or the indirect client of a defaulting direct client to have designated a replacement clearing
member or direct client, and for such r eplacem ent to consent to the transfer. Under the US Custom er Protection
Regime, the CCP or the clearing member, in coordination with the CFTC, would identify one or mor e non-defa ulting
FCMs that would be willing to accept the omnibus account. In a SIPA proceeding, the SIPA trust ee would attempt to
transfer the insolvent BD’s custom er account to a non-defaulting BD. Once the r elevant accounts are transferr ed, each
customer would be able to request that the customer’s account be transferr ed to an FCM or BD that the
customer s elects.
2.
Under EMIR Article 48(5), a CCP or clearing member must commit to transfer the assets and positions held by
a defaulting clearing member in an omnibus client s egregated account or a gross omnibus indirect client account for a
predefined period of time after the cl earing member or direct client becomes insolvent. Under the US Bankruptcy Code,
once an FCM or BD has filed for bankrupt cy, no transfers of client assets and positions may occur without the consent
of the bankruptcy trustee or, in the event of a SIPA pr oceeding, without the consent of SIPC and the SIPA trustee.
3.
EMIR Article 48(7) provides that, where a balance is owed by the CCP in respect of a client segr egated account
of a defaulting clearing member, such amount must be readily returned directly to the r elevant client, where such
client’s identity is known to the CCP, or otherwise to the defaulting clearing member for the account of its clients. Thes e
“leapfrog” paym ent provisions also apply to the return of proceeds in res pect of an indirect client segr egated account by
the CCP to the direct client for the account of its indirect clients, where the identity of the rel evant client is known.
Finally, the Indirect Clearing RTS establish an obligation on a clearing member to retur n liquidation assets directly to the
indirect client of a defaulting direct client, where the indirect client has opted for a gross omnibus indirect client
account. By contrast, under the US Customer Prot ection Regime and the US Bankruptcy Code, the bankrupt cy trustee
(or, in a SIPA proceeding, the SIPA trustee) is responsible for liquidating the positions of non-porting customers of an
insolvent FCM or BD and distributing the liquidation proceeds ratably to custom ers.
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Insolvency of CCPs and others
Except as set out in this section, this Statement deals only with our insolvency. You may also not receive all of your
assets back or retain the benefit of your positions, if other parties in the clearing structur e default – e.g., the CCP itself, a
custodian or a settlement agent.
In relation to CCP insolvency, broadly speaking our (and ther efore your) rights will depend on the law of the country in
which the CCP is incorporated and the specific prot ections that the CCP has put in place. You should revi ew the relevant
CCP disclosures car efully in this respect and take legal advice to fully understand the risks in this scenario.
In addition, please note the following:
•

We expect that an insolvency offi cial will be appointed to manage the CCP. Our rights against the CCP will depend
on the r elevant insolvency law and/or that official

•

It will be difficult or impossible to port positions and related margin, so it would be reasonable to expect that they
will be terminated at CCP level. The steps, timing, level of control and risks relating to that process will depend on
the CCP, its rules and the releva nt insolvency law. However, it is likely that there will be material delay and
uncertainty around when and how much assets or cas h we will receive back from the CCP. Subject to the bullet
points below, it is likely that we will only receive back only a percentage of assets available depending on the overall
assets and liabilities of the CCP

•

It is unlikely that you will have a direct claim against the CCP

•

Under the terms of our customer agr eem ent, we are not liable to you in the event of the default of a CCP or other
third party not under our control

•

If recovery of margin in this scenario is important, then you should explor e “bankruptcy remot e” or “physical
segregation” structures offer ed by some CCPs. However, thes e tend to be offered only in relation to accounts
subject to individual client segr egation

It is beyond the scope of this disclosure to analyse such options but your due diligence on them should include analysis
of matters such as whether other cr editors will have priority claims to margin; whether margin or positions on one
account could be applied against margin or positions on another account (notwithstanding the contractual agreem ent
in the CCP’s rules); the likely time needed to recover margin; whether the margin will be recovered as assets or cash
equivalent; and any likely challenges to the legal effectiveness of the struct ure (especially as a result of the
CCP’s insolvency).
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ANNEX I
Forms of Indirect Client Segregated Account
Under the Indirect Clearing RTS, ther e are two basic types of indirect client accounts available at the CCP level: the Basic
Omnibus Indirect Client Accounts and Gross Omnibus I ndirect Client Accounts. Clearing members then open and
maintain accounts corres ponding to the r elevant indirect clearing accounts at the CCP level as described in more
detail below.
Please see Part Two of the clearing mem ber disclos ure statement 18 for an over view of the risks in relation to a Basic
Omnibus Indirect Client Account and a Gross Omnibus Indirect Client Accounts. We also refer you to the CCP
disclosures which CCPs are required to pr epare and which set out the treatment of margin and collateral at the
CCP level.

1. Basic Omnibus Indirect Client Account19
Under this account type, at the level of the clearing member, your transactions (including corr esponding ass ets in the
clearing member’s accounts) are segr egated from:
•

the clearing member’s proprietary transactions and any of its assets;

•

any transactions (including corres ponding assets in the clearing m ember’s accounts) r elating to our own account
or that of one of the clearing member’s other clients;

•

any transactions (including corres ponding assets in the clearing m ember’s accounts) r elating to any clients of the
clearing member’s other clients that have also opted for a Basic Omnibus Indirect Client Account and which are
recor ded in a differ ent Basic Omnibus Indirect Client Account; and

•

any transactions (including corres ponding assets in the clearing m ember’s accounts) r elating to any of our clients
or any clients of the clearing mem ber’s other clients that have opt ed for a Gross Omnibus Indirect Client Account

However, your transactions (including corr esponding assets in the clearing member’s accounts) will be commingled
with the transactions (including corr esponding assets in the clearing member’s accounts) relating to any of our ot her
clients that have also opted for a Basic Omnibus Indirect Client Account and which are recorded in the same Basic
Omnibus Indirect Client Account.
Can your transactions and related collateral be netted with
the clearing member’s proprietary transactions
and assets?

No

Can your transactions and related collateral be netted with
those relating to us or the cl earing member’s
other clients?

No

Can your transactions and related collateral be netted with
those relating to our other clients?

Yes (pr ovided the transactions and assets of our other
clients are recorded in the same Basic Omnibus Indirect
Client Account)

Can your transactions and related collateral be netted with
those relating to clients of the clearing member’s
other clients?

No

The clearing member will not net your transactions with its proprietary transactions or any transactions not recorded in
the same Basic Omnibus Indir ect Client Account, nor use the assets relating to such transactions with respect to any of
its proprietary transactions or transaction recorded in any other client account.
However, the clearing member may net the transactions that are recorded in the same Basic Omnibus Indirect Client
Account. The assets provided in relation to the transaction credited to that Basic Omnibus Indirect Client Account can
be us ed in relation to any transaction credited to that Account. In addition, upon the default of a non-FCM clearing
member (or, in relation to Non-US Listed Equity Options, the default of a non-BD clearing member), the rules of the CCP
may permit some netting of transactions and use of assets between the Basic Omnibus Indirect Client Account and the
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other client omnibus accounts maintained by that non-FCM clearing member.
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2. Gross Omnibus Indirect Client Account20
Under this account type, at the level of the clearing member, your transactions (including the corres ponding assets in
our accounts) are segregated fr om:
•

the clearing member’s proprietary transactions and any of its assets;

•

any transactions (including corres ponding assets in the clearing m ember’s accounts) r elating to our own account
or that of one of the clearing member’s other clients;

•

any transactions (including corres ponding assets in the clearing m ember’s accounts) r elating to any of our clients
or any clients of the clearing mem ber’s other clients that have also opted for a Basic Omnibus Indirect Client
Account; and

•

any transactions (including corres ponding assets in the clearing m ember’s accounts) r elating to any clients of the
clearing member’s other clients that have opted for a Gross Omnibus Indirect Client Account and which are
recor ded in a differ ent Gross Omnibus Indir ect Client Account

However, your transactions (including corr esponding assets in the clearing member’s accounts) will be commingled
with the transactions (including corr esponding assets in our accounts) relating to any of our ot her clients that have also
opted for a Gross Omnibus Indirect Client Account and which ar e recorded in the same Gross Omnibus Indirect
Client Account.
Can your transactions and related collateral be netted with
the clearing member’s proprietary transactions
and assets?

No

Can your transactions and related collateral be netted with
those relating to us or the cl earing member’s
other clients?

No
Your transactions will not be netted with the transactions
relating to any of our other clients.

Can your transactions and related collateral be netted with
those relating to our other clients?

Can your transactions and related collateral be netted with
those relating to clients of the clearing member’s
other clients?

However, the collateral relating to you may be used to
cover transactions of our other clients to the extent it is
recor ded in the same Gross Omnibus Indirect Client
Account.
No

The clearing member will not net your transactions with its proprietary transactions, our transactions, the transactions
relating to the clearing member’s other clients, the client of the clearing members’ other clients, or any transactions
relating to our other clients (r egardless of whether they are recorded in the same Gross Omnibus I ndirect
Client Account).
The clearing member will also agree not to use the assets relating to your transactions with respect to any of its
proprietary transactions or client transactions recorded to any other account. However, the clearing member may use
the assets provided in relation to your transactions in relation to any transaction relating to our other clients which are
credited to the same Gross Omnibus Indir ect Client Account. In addition, upon the defa ult of a non-FCM clearing
member (or, in relation to Non-US Listed Equity Options, the default of a non-BD clearing member), the rules of the CCP
may permit some netting of transactions and use of assets between the Gross Omnibus Indir ect Client Account and the
other client omnibus accounts maintained by that non-FCM clearing member.
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ANNEX II
Terms and Conditions
Indirect Clearing Arrangements
In accordance with the provisions of the Regulatory Technical Standards on Indirect Clearing Arrangem ents under
MiFIR 21 and EMIR 22, we are required to disclose the general terms and conditions pursuant to which w e provide our
clients indirect clearing s ervices with respect to exchange-traded derivatives contracts that are cleared by a central
counterparty authorized in the European Union (“EU CCP”). 23 Such terms and conditions are set out in detail in the
agreem ent, including all schedules and appendices thereto, that we ent er into with you (the “Agreement”).
The term “indirect clearing services” refers to the circumstances where: (i) we access an EU CCP through a clearing
member of that EU CCP; and/or (ii) we are a clearing member of an EU CCP and you are an interm ediary with clients of
your own. 24
In significant part, the terms and conditions identified below are requir ed in order for us to comply with relevant
provisions of the Commodity Exchange Act and the rul es of the Commodity Futures Trading Commission (“CFTC”) and
the self-regulatory organizations with jurisdiction over our futur es-r elated activities. If we facilitate clearing in respect of
Non-US Listed Equity Options at an EU CCP, we must also comply with relevant provisions of the Securities Exchange
Act of 1934 and the rules of the S ecurities and Exchange Commission (“SEC”) and the s elf-r egulatory orga nizations with
jurisdiction over our s ecurities-related activities. (All such laws and rules, as applicable, are collectively referr ed to herein
as the “rules”.) For example, the rules r equire that we must:
•

take reasonable steps to know our clients in accordance with applicable law, including Anti-Money Laundering and
“know your custom er” rules;

•

establish risk-based limits on each client’s orders;

•

conduct business onl y with or through an intermediary that is registered with the CFTC or SEC, as applicable (or not
required to be registered);

•

obtain a first priority security inter est in all excha nge-traded derivatives contracts and all cash and securities
deposited to margin such contracts; and

•

confirm that our clients have received and understood certain pr escribed disclosur es

A general des cription of the principal terms and conditions governing our relationship with our clients in respect of
indirect clearing is set out below. The actual provisions of the clearing agr eem ent that we enter into with any client are
more detailed. The specific terms and conditions of the cl earing agreement that we ent er into with any client may also
differ depending on our analysis of the risks that such client’s trading and clearing activities may present.
Before pr oviding indir ect client ser vices to you, we will generally require that you:
•

satisfy our usual client onboarding and KYC criteria, including by providing us with such information that we may
request.

•

provide us with such information as we may reasonably require from time to time to enable us or any affiliate of
ours to comply with any applicable regulation including the Indirect Clearing RTS.

•

at all times satisfy the credit criteria applicable to our clients.

•

enter into a legally binding clearing agreem ent with us or have in place an existing clearing agreement with us, in
each cas e governed by New York law with general provisions including but not limited to:
o

your capa city and authority

o

your agreem ent to comply with applicable law, regulation, exchange and CCP rules

o

your agreem ent to meet all margin calls with respect to client transactions and comply with trading limits

o

our rights to adjust trading limits and fees
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o our rights upon an event of default in respect of you, including rights to liquidate any client transactions and
margin
o

limitation of our liability

•

If you s elect a Gross Omnibus Indirect Client Account, you must ent er into additional legally binding provisions to
the clearing agreem ent between you and us as are necessary/desirable to enable us and you to comply with our
respective obligations under the Indirect Clearing RTS, the rules of the rel evant CCPs and our agreem ent with the
applicable clearing member.

•

If you do not make an account election within a reasonable period of time as determined by us, you will be treated
as if you have elect ed a Basic Omnibus Indir ect Client Account.

Please not e that any account election, including any deemed election of a Basic Omnibus Indir ect Client Account, will
take effect only upon notice by us to you that all relevant steps have been com pleted by you and us to implement such
account.

1

Commission Delegated Regulation (EU) No 2017/2154 s upplem enting Regulation (EU) No 600/2014 with regard
to regulatory technical standards on indirect clearing arrangem ents.

2

The terms “CCP” and “DCO” will be used interchangeably throughout this Statement.

3

Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on markets in
financial instruments and amending R egulation (EU) No 648/2012.

4

“Exchange-traded derivative” is defined in Article 2(1)(32) of MiFIR to include any derivative traded on an EU
regulated market or on any third-country trading venue determined to be “ equivalent” to an EU regulated market
for pur poses of discharging MiFIR’s mandatory trade execution obligations. No such equivalence determinations
have yet been made. Wher e applicable, when used her ein this term also includes equity options listed for trading on
an EU regulated market (Non-US Listed Equity Options).

5

The Clearing Broker Disclosur e statement for Bar clays Bank PLC can be found on our publically available website.

6

Certain CCPs also clear futures and options on futures contracts listed for trading on US designated contract
markets. For example, ICE Clear Europe clears fut ures and options on futur es contracts listed for trading on ICE
Futures US. LCH Limited is permitted by the scope of its DCO registration to – but does not currently – clear futures
and options on futur es contracts listed for trading on DCMs.

7

Each of Eurex Clearing AG, ICE Clear Europe, LCH Limited and LCH SA clears futures and options on futures
contracts listed for trading on one or mor e regulated markets.

8

In practice, such margin is generally requir ed to be paid early in the mor ning, although additional margin may be
called during any trading day. Cons equently, we will frequently meet a margin requirement using our own funds
and then call you for margin. In the ordinary cours e, we will expect you to meet any call for margin by the end of
the day on which the call is made. If you provide margin in a form that is not accepted by the clearing member
and/or CCP, we may transform it. The arrangements between you and us relating to how margin calls will be
funded will be set out in our customer agreement with you.

9

In addition, any customer collateral we receive to margin cleared swaps may not be commingl ed with funds
received to margin exchange-traded derivatives executed on either a DCM or a regulated market.

10

The obligation to treat customer collateral as belonging to the customer requires that all such collateral be received
on a security inter est basis. Customer collateral may not be received on a title-transfer basis.

11

As further discuss ed below, the assets held in the custom er omnibus account may not be us ed to meet any other
obligations of the FCM to the clearing member.
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12

“Fully-paid” securities are securities that a customer has fully paid for and that are held in “cash accounts” as
defined in US Federal Reser ve Regulation T.

13

“Margin securities” are those s ecurities carried for a custom er in a margin account, with market value equal to (or
less than) 140% of the account’s debit balance; the BD has access to thes e securities to finance the debit balance
and for us e as collateral for bank loans or stock loans or repurchase agr eem ents. “Excess” margin securities are
those securities that have a market value in excess of 140% of the aggregat e debit balance in that
customer’s account.

14

Consequently, even if an FCM were able to provide its customers s egregated accounts in a form that complied with
the Indirect Clearing RTS, such accounts would not provide any additional protection to customers in the event of
the bankruptcy of the FCM.

15

The clearing member is authorized to net and liquidate such positions even if the Bankrupt cy Court has appointed a
trustee in bankrupt cy.

16

In the event the insolvent BD is also a registered FCM, the SIPA trustee will, in respect of the insolvent firm’s FCM
business, be s ubject to the same duties and r equirem ents as a trustee under the commodity br oker liquidation
provisions of the Code as would apply to an insolvent FCM that is not also a registered BD.

17

In a SIPA proceeding, custom er property is first allocated to SIPC in repayment of certain expens es incurr ed in
freeing customer securities from liens and s ecurity interests befor e ratable distribution to customers.

18

The Clearing Broker Disclosur e statement for Bar clays Bank PLC can be found on our publically available website.

19

This des cription is based on Articles 4(2)(a) and 4(4)(a) of the Indirect Clearing RTS. Please not e that we have
based our analysis on the minimum requirements as set out in the Indirect Clearing RTS. Ther efore, we have
assumed that positions in a Basic Omnibus Indirect Client Account would be held on a net basis and margin would
also be collected on a net basis.

20

This des cription is based on Articles 4(2)(b) and 4(4)(b) of the Indir ect Clearing RTS.

21

Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on markets in
financial instruments and amending R egulation (EU) No 648/2012.

22

Regulation (EU) No. 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives
central counterparties and trade r epositories.

23

“Exchange-tra ded derivative” is defined in Article 2(1)(32) of MiFIR to include any derivative traded on an EU
regulated market or on any third-country trading venue determined to be “ equivalent” to an EU regulated market
for pur poses of discharging MiFIR’s mandatory trade execution obligations. No such equivalence determinations
have yet been made. Wher e applicable, when used her ein this term also includes equity options listed for trading on
an EU regulated market (“Non-US Listed Equity Opti ons”).

24

Article 5(6) of the Indirect Clearing RTS requires a direct client to “provide its indirect clients with suffi cient
information to allow those indirect clients to identify the CCP and the clearing member used to clear their
positions.” The Indir ect Clearing RTS does not require that such information be included in the same docum ent
with the above terms and conditions. An FCM, for example, could dir ect its clients to the firm-specific disclosur e
statement under Commission Rule 1.55(k), which requires an FCM to provide information regarding it business on
behalf of its customers, “including types of custom ers, markets traded, international businesses, and
clearinghouses and carrying brok ers used.”
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